
DDLS RESPONSE 

 
Part 1: Identifying the issues and defining road traffic accident-
related soft tissue injuries 
 
 
1. Should the definition in paragraph 17 be used to identify the claims to be 
affected by changes to the level of compensation paid for pain, suffering and loss of 
amenity from minor road traffic accident-related soft tissue injury claims, and the 
introduction of a fixed tariff of proportionate compensation payments for all other 
such claims? 
 
The concern surrounds ‘whiplash’ claims which are commonly perceived to be primarily soft 
tissue injuries to the neck muscles caused by acceleration and deceleration forces causing 
the head to move forwards and backwards quickly.  However, these same forces can cause 
wider injury including to the lumbar spine, which makes definition very difficult.  
Unfortunately, ‘whiplash’ can also cause skeletal/bony injuries, particularly in the vulnerable 
and it is acknowledged that these should not be excluded.  Soft tissue, however, is 
extremely widely drawn, a sub cranial haemorrhage is a soft tissue injury, a carotid artery 
dissection is a soft tissue injury, both reasonably common outcomes of road traffic accidents 
of the ‘rear end shunt’ variety.  Given the devastating outcomes of these two injuries, is it 
appropriate for them to be excluded? 
 
 
2. Should the definition at paragraph 17 be extended to include psychological 
trauma claims, where the psychological element is the primary element of a minor 
road traffic accident-related soft tissue injury claim? 
 
As with attempts to define ‘whiplash’ there is an issue of defining psychological trauma which 
very much goes to the heart or our current legal system which requires the perpetrator of an 
accident to “take their victim as they find them.”  Perhaps more than soft tissue victims, 
those suffering psychological trauma are going to look to the NHS to assist them, if 
rehabilitation is not available through the claims process. 
 
 
3. The government is bringing forward two options to reduce or remove the 
amount of compensation for pain, suffering and loss of amenity from minor road 
traffic accident-related soft tissue injury claims.  Should the scope of minor injury be 
defined as a duration of six months or less? 
 
A motorist with a heart condition is shunted from behind by another driver.  As a direct 
consequence of the stress induced by the shock and pain of the event, the motorist suffers a 
heart attack and dies.  The motorist is single and over 18.  All the estate can recover is a 
sum for the motorist’s pain and suffering prior to death and the funeral expenses.  Given that 
the motorist’s death occurred within hours of the accident, under the proposal no 
compensation would be paid.  Is that really the government’s intention? 
 
 
4. Alternatively, should the government consider applying these reforms to 
claims covering nine months’ duration or less? 
 
Again, the difficulty with setting a time limit is that injured victims are being denied legitimate 
redress, for pain and suffering caused by another.  Limiting claims will not reduce the 
number of accidents. 



 
 

Part 2: Reducing the number and cost of minor road traffic 
accident-related soft tissue injury claims 
 
 
5. Please give your views on whether compensation for pain, suffering and loss 
of amenity should be removed for minor claims as defined in Part 1 of this 
consultation? 
 
Please see answers to 3 and 4 above.  Many fatal claims fall under the definition of ‘minor 
injury’ as it currently stands.  Many soft tissue injuries can have catastrophic outcomes. 
 
 
6. Please give your views on whether a fixed sum should be introduced to cover 
minor claims as defined in Part 1 of this consultation? 
 
A fixed sum does not address the fact that different individuals can suffer different effects 
from similar injuries.  Take, for example, someone with a degenerative spinal condition, who 
has had cervical vertebrae fused or replaced.  A rear end impact might have much more 
significant effect on them, than on their passenger who has a healthy spine.  Is it right that 
the healthy passenger who recovers after a month receives the same level of damages than 
our vulnerable passenger who takes 6 months to recover? 
 
 
7. Please give your views on the government’s proposal to fix the amount of 
compensation for pain, suffering and loss of amenity for minor claims at £400 and at 
£425 if the claim contains a psychological element. 
 
Please see the answer to 6 above.  Why £400?  Access to legal services should be available 
to everyone, not just the rich and famous.  As a result of Conditional Fee Agreements, 
personal injury law is one of the few areas which is truly accessible for the ordinary person.  
The ability to recover damages for pain and suffering, that treats the individual as an 
individual is a fundamental basis of our legal system, admired (and emulated) around the 
world. 
 
 
8. If the option to remove compensation for pain, suffering and loss of amenity 
from minor road traffic accident related soft tissue injury claims is pursued, please 
give your views on whether the ‘Diagnosis’ approach should be used. 
 
It is unfortunate that a soft tissue injury cannot be scientifically measured in the way a 
broken bone can be identified on an x-ray.  However, even if it could be, pain caused by a 
particular injury varies from person to person according to age, pre-existing vulnerability, 
position in the car, anticipation of an accident etc.  The reality is that recovery from fractures 
is often more straightforward than recovery from soft tissue injury. 
 
 
9. If either option to tackle minor claims (see Part 2 of the consultation document) 
is pursued, please give your views on whether the ‘Prognosis’ approach should be 
used. 
 
Please see response to question 8.  Apart from the fact that the human brain is programmed 
to forget pain and, therefore, a report prepared after much of the symptoms have eased is 



likely to have a lesser impact than one prepared whilst symptoms are at their worst, there is 
unlikely to be much difference. 
 
 
10. Would the introduction of the ‘diagnosis’ model help to control the practice of 
claimants bringing their claim late in the limitation period? 
 
Is there evidence that claimants routinely bring claims late in the limitation period? 
 
Is it not the case that a number of claimants choose to wait and see if their symptoms 
improve and only bring claims when they do not do so? 
 
Claimants who are driving older cars that, as a result of their low value, are often greatly 
inconvenienced by the discovery that the ‘write off’ money they receive is not sufficient to 
purchase a replacement.  These ‘just managing’ section of society are often too busy coping 
with other aspects of a road traffic accident to worry immediately about pursuing a 
compensation claim and come to that later. 
 
If the small claims track limit is increased there will be more ‘later’ claims as legal advisors 
adopt a ‘wait and see’ approach to determine if the injury is serious enough to merit 
proceeding. 
 
 
 

Part 3: Introduction of a fixed tariff system for other road traffic 
accident –related soft tissue injury claims 

 
 
11. The tariff figures have been developed to meet the government’s objectives.  
Do you agree with the figures provided? 
 
These figures are too low. 
 
If an employee makes a racist remark to another employee, the employer may be ordered to 
pay compensation running to five figures. 
 
If a public figure is libelled in the press, the compensation might run into six figures. 
 
A painter and decorator who loses her works van, a number of the tools of her trade, can’t 
work for two months and then is restricted in the jobs she can accept because she can’t twist 
her neck to do ceilings is only able to recover £400? 
 
 
12. Should the circumstances where a discretionary uplift can be applied be 
contained within legislation or should the Judiciary be able to apply a discretionary 
uplift of up to 20% to the fixed compensation payments in exceptional 
circumstances? 
 
If there is a fixed sum of £400 payable that might be increased on application to a Judge by 
£80, it will be disproportionate to make that application.  Whilst it is unclear what the 
‘government’s objectives’ are, it has to be assumed they are to exclude the legal profession, 
including the Judiciary, from the tort process. 
 
 



Part 4: Raising the small claims track limit for personal injury 
claims 

 
 
13. Should the small claims track limit be raised for all personal injury claims or 
limited to road traffic-accident related claims only? 
 
Neither. 
 
The figure was fixed at £1,000 when it was raised for all other claims because it was 
recognised that:- 
 
 (1) PI claims are more complex than other types of litigation, not least due to the 
  need to obtain and serve a medical report. 
 
 (2) The inequalities between claimants as individuals and defendants as legally 
  represented insurers was best addressed by enabling claimants to access 
  legal representation, which could only be done by making costs recoverable 
  in all but the most minor cases. 
 
If compensation levels had risen in line with inflation then an inflationary rise in the small 
claims limit (circa £2,500) might be acceptable but compensation levels have not kept pace 
with inflation and, therefore, there should be no rise. 
 
 
14. The Small Claims Track limit for personal injury claims has not been raised for 
25 years.  The limit will therefore be raised to include claims with a pain, suffering and 
loss of amenity element worth up to £5,000.  We would, however, welcome views from 
stakeholders on whether, why and to what level the small claims limit for personal 
injury claims should be increased to beyond £5,000? 
 
See answer to 13 above.  This is an incorrect statement in any event.  Whilst the figure has 
remained the same for 25 years, the scope of the figure has changed, having the effect of 
raising the limit in any event. 
 
 
15. Please provide your views on any suggested improvements that could be 
made to provide further help to litigants in person using the Small Claims Track. 
 
The number of claimants will fall, especially if the amount recoverable is reduced to £400.  
An MP subjected to a rear-end shunt might well not bother to claim.  Sick pay provisions will 
mean no loss of earnings, the vehicle is likely to be repaired whilst a courtesy car is provided 
in its place and it isn’t worth the bother to recover damages of, say, £1,500.  The ‘just about 
managing’ painter and decorator in question 11 will repay debts with her payment, to whom 
it means a great deal more.  The same painter and decorator has neither the time nor skill to 
run her own claim in the Small Claims Track. 
 
 
16. Do you think any specific measures should be put in place in relation to claims 
management companies and paid McKenzie Friends operating in the personal injury 
sector? 
 
Claims Management Companies and paid McKenzie Friends will undoubtedly move into the 
vacuum created by proposals to remove legal representatives from the sector.  Despite huge 



Court fee increases, the Court system is struggling to manage its current workload.  The 
government will have to commit more resources to the Courts if litigants in person, McKenzie 
Friends and other unqualified representatives move into the sector. 
 
A perception of a ‘compensation culture’ has arisen due to the cold calling carried out by 
Claims Management Companies.  This will increase exponentially if current regulatory 
restrictions operating on the legal sector are removed by removing the legal sector. 
 
 
 

Part 5: Introducing a prohibition on pre-medical offers to settle for 
road traffic accident-related soft tissue injury claims 

 
 
17. Should the ban on pre-medical offers only apply to road traffic accident-related 
soft tissue injuries? 
 
If it can be determined that a ban on pre-medical offers can be introduced and enforced, 
then why stop at road traffic accident-related soft tissue injuries. 
 
 
18. Should there be any exemptions to the ban? 
 
See answer to 17 above. 
 
 
19. How should the ban be enforced? 
 
How can a ban be enforced?  To a large extent, the SRA’s code of conduct prevents 
Solicitors from advising clients to accept pre-medical offers, yet clients still accept them, 
often due to concerns about how long the process will take and immediate needs for cash.  
A procedure whereby say, 80% of any pre-medical offer becomes immediately payable as 
an interim payment might reduce the practice significantly. 
 
 
 

Part 6: Implementing the recommendations of the Insurance Fraud 
Task Force 

 
 
20. Should the Claims Notification Form be amended to include the source of 
referral of claim? 
 
It is not clear why this is considered necessary.  Insurers referring work would presumably 
hide it behind third party CMC types to conceal their involvement in questionable practices. 
 
 
21. Should the Qualified One-way Costs Shifting provisions be amended so that a 
claimant is required to seek the Court’s permission to discontinue less than 28 days 
before trial (Part 38.4 of CPR)? 
 
What would be the benefit of this? 
 
If fraud hasn’t been pleaded by now, it must be too late for the defendants to raise it. 



 
How does it prejudice a defendant to have discontinuance 28 days as opposed to 29 days 
before trial? 
 
The state of the Court service is such, at present, that parties are often getting very short, 
and sometimes less than 28 days’ notice of trial. 
 
 
 

Part 7: Call for evidence on related issues 

 
 
22. Which model for reform in the way credit hire agreements are dealt with in the 
future do you support? 
 
 
23. What (if any) further suggestions for reform would help the credit hire sector, 
in particular, to address the behaviours exhibited by participants in the market? 
 
 
24. What would be the best way to improve the way consumers are educated with 
regards to securing appropriate credit hire vehicles? 
 
22-24 Credit Hire.  We don’t deal.  Can anyone comment? 
 
 
25. Do you think a system of early notification of claims should be introduced to 
England and Wales? 
 
We have a limitation act which sets a time limit for notifying claims.  Road Traffic Accident 
Insurers presumably know when accidents occur and can reserve at that stage accordingly.  
This is inherently unfair to ‘stoic’ claimants who do not recover as they had hoped. 
 
 
26. Please give your views on the option of requiring claimants to seek medical 
treatment within a set period of time and whether, if treatment is not sought within 
this time, the claimant should be presumed to be a ‘minor’. 
 
The NHS is a stretched resource.  The most effective painkillers for soft tissue injuries are 
paracetamol and co-codamol.  Choosing not to tie up NHS resources should not result in a 
presumption that the injury does not warrant compensation. 
 
 
27. Which of the options to tackle the developing issues in the rehabilitation sector 
do you agree with? 
 
Option 5: fixed recoverable damages. 
 
Injured victims don’t want to be injured.  Monetary compensation has always been a poor 
substitute and most respond well to the opportunity to undergo rehabilitation.  Early 
rehabilitation is often not available on the NHS, due to waiting lists, but early rehabilitation 
can often make the difference between an injury recovering on becoming a chronic 
condition. 
 



 
28. Do you have any other suggestions which would help prevent potential 
exaggerated or fraudulent rehabilitation claims? 
 
It is unclear what exaggerated or fraudulent rehabilitation claims are.  Is it being suggested 
that the injured victim is exaggerating or being fraudulent or is it suggested that the 
rehabilitation provider is being so?  Improvement of NHS rehabilitation provision so that 
physiotherapy starts within a week of it being requested and so that cognitive behavioural 
therapy starts within a week of the GP referral, rather than the weeks or months currently 
experienced in the NHS would address this. 
 
 
29. Do you agree or disagree that the government explore the further option of 
restricting the recoverability of disbursements, e.g. for medical reports? 
 
The government should not restrict the recoverability of disbursements if it wants to maintain 
the current ‘loser pays’ philosophy in our legal system. 
 
 
30. A new scheme based on the Barème’ approach, could be integrated with the 
new reforms to remove compensation from minor road traffic accident related soft 
tissue injury claims and introduce a fixed tariff of compensation for all other road 
traffic accident-related soft tissue injury claims.  What are the advantages and 
disadvantages of such a scheme? 
 
See earlier responses.  A fundamental basis of our tort law system is that the tort feasor 
takes his victim as he finds him.  This is a very European Civil Law approach to a Common 
Law system currently highly regarded around the world. 
 
 
31. Please provide details of any other suggestions where further government 
reform could help control the costs of civil litigation. 
 
The costs of civil litigation could be reduced by reducing Court fees.  Costs have been 
dramatically reduced in low value personal injury work.  Costs budgeting in higher value 
personal injury work gives Judicial oversight and control.  [We have a highly respected legal 
system in this country].  Is civil litigation really that expensive (Court fees aside)? 

 
 


